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Section: Security 
IRS Warns Professionals About Requirement for Data Security Plan 

Citation: News Release IR-2018-175, Tax Security 101: Security Summit reminds 
professional tax preparers of data security plan requirements, 8/28/18 

In News Release IR-2018-175 warned tax professionals that a failure to prepare a written data 
security represents a violation of the FTC’s Safeguards Rules and the that the IRS may treat a 
violation of the FTC Safeguards Rule as a violation of the standards for authorized IRS e-file 
providers under Revenue Procedure 2007-40. 

The IRS Electronic Tax Administration Advisory Committee (ETAAC) members noted in June 
that they believe fewer than half of all tax professionals are aware of the FTC rule and have 
written plans in compliance with the rule.  

The news release describes the FTC rule as follows: 

The FTC-required information security plan must be appropriate to the company’s size and 
complexity, the nature and scope of its activities and the sensitivity of the customer information it 
handles. According to the FTC, each company, as part of its plan, must: 

• designate one or more employees to coordinate its information security program; 
• identify and assess the risks to customer information in each relevant area of the company’s 

operation and evaluate the effectiveness of the current safeguards for controlling these risks; 
• design and implement a safeguards program and regularly monitor and test it; 
• select service providers that can maintain appropriate safeguards, make sure the contract 

requires them to maintain safeguards and oversee their handling of customer information; and 
• evaluate and adjust the program in light of relevant circumstances, including changes in the 

firm’s business or operations, or the results of security testing and monitoring. 

The FTC says the requirements are designed to be flexible so that companies can implement safeguards 
appropriate to their own circumstances. The Safeguards Rule requires companies to assess and address 
the risks to customer information in all areas of their operations. 

The new release also reminds professionals of the following IRC and IRS rules related to 
protecting taxpayer data: 

IRS Publication 3112 - IRS e-File Application and Participation, states: Safeguarding of IRS e-
file from fraud and abuse is the shared responsibility of the IRS and Authorized IRS e-file Providers. 
Providers must be diligent in recognizing fraud and abuse, reporting it to the IRS, and preventing it 
when possible. Providers must also cooperate with the IRS’ investigations by making available to the 
IRS upon request information and documents related to returns with potential fraud or abuse. 

IRC, Section 7216 - This provision imposes criminal penalties on any person engaged in the 
business of preparing or providing services in connection with the preparation of tax returns who 
knowingly or recklessly makes unauthorized disclosures or uses information furnished to them in 
connection with the preparation of an income tax return. 

IRC, Section 6713 - This provision imposes monetary penalties on the unauthorized disclosures or 
uses of taxpayer information by any person engaged in the business of preparing or providing services in 
connection with the preparation of tax returns. 

https://www.irs.gov/newsroom/tax-security-101-security-summit-reminds-professional-tax-preparers-of-data-security-plan-requirements
https://www.ftc.gov/tips-advice/business-center/guidance/financial-institutions-customer-information-complying
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Rev. Proc. 2007-40 - This procedure requires authorized IRS e-file providers to have security 
systems in place to prevent unauthorized access to taxpayer accounts and personal information by third 
parties. It also specifies that violations of the GLB Act and the implementing rules and regulations put 
into effect by the FTC, as well as violations of non-disclosure rules addressed in IRC sections 6713 and 
7216, are considered violations of Revenue Procedure 2007-40. These violations are subject to penalties 
or sanctions specified in the Revenue Procedure. 

The news release also provides a link to a page maintained by the Federation of Tax 
Administrators that provides information on the state agencies to contact to report data security 
incidents. 

Section: 151 
IRS Clarifies How Change in Exemption Amount Affects Definition of 
Qualifying Relative 

Citation: Notice 2018-70, 8/28/18 

The IRS has issued Notice 2018-70 to clarify the definition of a qualifying relative and 
exemption amount following changes made in the Tax Cuts and Jobs Act. 

Under the Tax Cuts and Jobs Act, exemptions for dependents are set to zero beginning in 2018 
by IRC §151(d)(5).  However, in IRC §151(d)(5)(B) provides that: 

For purposes of any other provision of this title, the reduction of the exemption amount to zero under 
subparagraph (A) shall not be taken into account in determining whether a deduction is allowed or 
allowable, or whether a taxpayer is entitled to a deduction, under this section. 

The Notice provides guidance on how to apply this provision to a number of provisions tied to 
the definition of a qualifying relative.  The Notice provides: 

Construing § 152 in light of the structure of the statute, the Treasury Department and the IRS believe 
that the exemption amount referenced in that section must be $4,150 (adjusted for inflation), rather 
than zero, for purposes of determining who is a qualifying relative. This interpretation accords with § 
151(d)(5), which aims to suspend the deduction for personal exemptions without substantively changing 
other Code provisions that directly or indirectly reference the § 151(d) exemption amount. 

The IRS notes that a contrary reading of the statute leads to results that are absurd: 

For example, to be a qualifying relative under § 152(d)(1)(B), an individual must have gross income 
that is “less than the exemption amount.” But if the exemption amount were zero, an individual's 
gross income would have to be less than zero — a near impossibility. And because it would be highly 
unusual for an individual to have gross income less than zero,1 virtually no individuals would be 
eligible as qualifying relatives. A zero exemption amount would thus effectively render § 152(d)(1)(B) 
inoperable and eliminate an entire category of dependents. The Treasury Department and IRS do not 
believe Congress intended to make such a significant change in such an indirect manner. 

In addition, the new $500 credit that Congress enacted at the same time, and in the same Act, as it 
reduced the § 151(d) exemption amount likewise depends on a non-zero exemption amount in § 
152(d)(1)(B). Section 24(h)(4)(A), as amended, creates a $500 credit available for each dependent of 
the taxpayer other than a qualifying child for whom the child tax credit is allowed. This provision 
references the definition of dependent in section 152, which includes both qualifying relatives and 
qualifying children, and it was understood at the time of enactment that this provision “generally 

http://www.currentfederaltaxdevelopments.com/
https://taxadmin.memberclicks.net/state-id-theft-resources
https://taxadmin.memberclicks.net/state-id-theft-resources
https://www.irs.gov/pub/irs-drop/n-18-70.pdf
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retain[ed] the present-law definition of dependent.” H.R. Rep. No. 115-466 at 227. But if the 
exemption amount referenced in § 152(d)(1)(B) were zero, the entire category of qualifying relatives 
would be effectively excised from the definition of dependent. As a consequence, the $500 credit generally 
would not be available for qualifying relatives, and the availability of this credit would shrink to only a 
limited category of qualifying children for whom the child tax credit is not allowed. This does not appear 
to be what Congress intended when it enacted the new $500 credit. 

Further, head of household filing status also depends on a non-zero exemption amount in § 
152(d)(1)(B). Under § 2(b)(1)(A), an individual is considered a head of household if, inter alia, he or 
she maintains as his or her home a household for either (i) a qualifying child or (ii) “any other person 
who is a dependent of the taxpayer.” Because the only dependents other than qualifying children are 
qualifying relatives, a zero exemption amount in § 152(d)(1)(B), and the resulting near elimination of 
qualifying relatives, would render the express provision for other dependents in § 2(b)(1)(A)(ii) 
superfluous. It also would deny head of household filing status to many individuals who previously 
qualified for that filing status and otherwise would continue to qualify. There is no reason to believe that 
Congress intended its alteration of the § 151(d) exemption amount to have this effect. 

Under the terms of this Notice, the reduction of the exemption amount to zero will not apply 
for purposes of determining if an individual is a qualifying relative under IRC §152(d)(1)(B).  
Rather, the exemption amount will be deemed to be $4,150 (adjusted for inflation) for years 
when the exemption amount is set to zero.1 

Section: 170 
Long-Term Lessee Not Able to Claim Deduction for Donation of 
Qualified Conservation Easement 

Citation: Harbor Lofts Associates et al. v. Commissioner, 151 TC No. 3, 8/27/18 

In the case of Harbor Lofts Associates et al. v. Commissioner, 151 TC No. 3 the Tax Court 
ruled that a long term lease holder did not hold a qualified real property interest which could 
qualify for a deduction for the donation of a conservation easement. 

The taxpayer in this case had entered into a 61-year lease for buildings owned by a nonprofit 
development corporation (Economic Development Corporation).  The opinion describes the 
lease as follows: 

Under the terms of the lease Harbor Lofts took on many of the rights and obligations often associated 
with property ownership. It is required to pay all insurance and utility costs and can use the buildings 
“for multi-family residential uses and such uses as may be incidental there to, and for no other purpose 
or purposes whatsoever without the prior written consent of” the Economic Development Corp. Harbor 
Lofts has a right of first refusal to purchase the buildings and is entitled to a portion of the proceeds if 
the land is taken under eminent domain. 

The lease requires Harbor Lofts to keep and maintain the buildings at its own expense and allows it 
“to construct on any part or all of the Leased Premises such improvements, alterations and additions * 
* * as the Lessee may from time to time desire, provided that such do not materially impair the 
structural integrity of the buildings.” Its right to alter the buildings is not unfettered. Alterations over 

                                                      

1 Notice 2018-70, Section 3 

http://www.currentfederaltaxdevelopments.com/
https://www.ustaxcourt.gov/UstcInOp/OpinionViewer.aspx?ID=11738
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$100,000 must be approved by the Economic Development Corp. although approval may not 
unreasonably be withheld.2 

Soon after the lease was executed, the buildings went through a historic restoration and were converted 
into multifamily residential apartment buildings. Harbor Lofts leases the apartments under a 
combination of Federal housing assistance programs and Massachusetts interest subsidy programs. 
Since the work was completed in the early 1980s, both buildings have been listed on the National 
Register of Historic Places. 

In 2009, the taxpayer and EDC under the following actions that lead to the claim of a deduction 
for donation of a conservation easement on Harbor Lofts’ return: 

On December 21, 2009, Harbor Lofts and the Economic Development Corp. entered into a 
preservation restriction agreement with Essex National Heritage Commission, Inc. (Heritage 
Commission), a Massachusetts nonprofit corporation.3 The Heritage Commission is a qualified 
organization under section 170(h)(3) and is chartered to “preserve and promote for the benefit of the 
public the historic, cultural, and natural resources of the North Shore in Essex County, Massachusetts 
* * * which purposes include the preservation of historically important properties”. Harbor Lofts (the 
buildings' lessee) joined together with the Economic Development Corp. (the buildings' fee simple owner) 
to grant a facade easement to the Heritage Commission to preserve the buildings' exterior. Pursuant to 
the facade easement Harbor Lofts and the Economic Development Corp. are responsible for all repairs 
and must maintain the buildings' facade “in the condition and appearance existing on the Effective 
Date of this grant as documented in photographs and written descriptions”. 

On December 29, 2009, the same day the facade easement was recorded, Harbor Lofts and the 
Economic Development Corp. amended the lease by extending its term until December 31, 2056. 
Along with extending the term of the lease Harbor Lofts and the Economic Development Corp. revised 
the rent payment schedule; in conjunction with these amendments, Harbor Lofts paid $4,500,000 to 
the Economic Development Corp. 

Generally, a taxpayer is not allowed to claim a deduction for a contribution of a partial interest 
in an asset.  However, an exception is found at IRC §170(h) for a qualified conservation 
contribution.  So long as certain conditions are met, a deduction may be claimed for “a 
restriction (granted in perpetuity) on the use which may be made of the real property2” that 
meets the conservation purposes found in this section. 

The IRS did not question that the donation in question that the donation was to a qualified 
organization3 and was exclusively for conservation purposes.4  Rather, the IRS argued that the 
contribution failed to meet the requirement to be a qualified real property interest5 as the lessee 
held only a time limited contract right that, by definition, did not allow them to grant a 
restriction in perpetuity. 

                                                      

2 IRC §170(h)(2)(C) 

3 IRC §170(h)(1)(B) 

4 IRC §170(h)(1)(C) 

5 IRC §170(h)(1)(A) 

http://www.currentfederaltaxdevelopments.com/
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All parties agreed that EDC is the fee owner of the property under the relevant state law 
(Massachusetts) and that Harbor Lofts did not hold a fee interest. There also was no dispute 
that Harbor Loft had given up something of value, “the rights to make improvements, 
alterations, and additions to the buildings.” 

But the Tax Court finds that what Harbor Lofts gave up could not meet the requirements for a 
conservation easement deduction.  The opinion provides: 

Harbor Lofts argues that section 170(h) does not explicitly require fee ownership of real property. But 
Harbor Lofts, having a leasehold interest for a term of years, is incapable of granting a perpetual 
restriction on the use of the buildings. Harbor Lofts does not hold a fee interest and cannot grant, 
through the use of an easement or other State law instrument, a perpetual restriction on the buildings. 
Harbor Lofts does not hold perpetual property rights in the buildings, so it is not possible for it to 
contribute a perpetual restriction on the use of the buildings. Harbor Lofts is correct that the Code does 
not specifically require a donor to hold a fee interest, but only the owner of real property or holder of a 
fee interest is able to grant a perpetual conservation restriction. 

…Harbor Lofts gave up contractual rights under the lease agreement, which are personal property 
rights. And a charitable contribution of a personal property right is not a qualified real property interest 
under section 170(h)(2)(C). 

Additionally, the Court did not accept Harbor Lofts view that, because the EDC also entered 
into the façade restriction as well, that they had made a contribution similar to that made by 
tenants in common. 

Harbor Lofts argues that by granting the facade easement jointly with the Economic Development 
Corp. that it has made a contribution under section 170(h) similar to one made by tenants in common. 
But Harbor Lofts at no point held a fee interest in the properties; it was not a tenant in common with 
the Economic Development Corp. The limited duration of a lease is far different from fee ownership as 
tenants in common. 

The Court also found that the long-term lease did not make Harbor Lofts the equitable owner 
of the real property eligible to claim the deduction: 

Although Harbor Lofts took on many of the rights and obligations often associated with property 
ownership, its possession of these rights and obligations is of a finite duration ending on the lease's 
expiration. Section 170(h)(2)(C) specifically sets forth a perpetuity requirement for a facade easement. 
Even if we were to find that Harbor Lofts holds equitable ownership in the buildings, it is equitable 
ownership for only a finite period and cannot satisfy the perpetuity requirements of section 
170(h)(2)(C). See, e.g., Wachter v. Commissioner, 142 T.C. 140, 149 n.3 (2014). 

And, as the Court notes, the time limit on Harbor Loft’s rights is fatal in a situation where the 
rights must be perpetual: 

Section 170(h)(5) defines a contribution made “exclusively for conservation purposes” and states that a 
“contribution shall not be treated as exclusively for conservation purposes unless the conservation 
purpose is protected in perpetuity.” As a time-limited lessee Harbor Lofts is incapable of making a 
contribution protected in perpetuity. Harbor Lofts as lessee does not have the power to impose perpetual 
restrictions on property in which it does not have an absolute right. It cannot give what it does not have. 
At most Harbor Lofts can create a restriction that runs through the term of the lease, which is not 
perpetual. The Economic Development Corp. on the other hand, as fee owner of the buildings, is 

http://www.currentfederaltaxdevelopments.com/
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capable of creating an easement or other State law restriction that runs with the buildings and can 
therefore protect the conservation purpose in perpetuity. 

Section: 401 
IRS Approves Amendment to Retirement Plan That Provides 
Contributions for Employee Who Pay Student Loans 

Citation: PLR 201833012, 8/17/18 

In PLR 201833012 the IRS ruled that it was acceptable for an employer to amend its 401(k) plan 
to provide a nonelective contribution for employees who make qualifying repayments on their 
student loans. 

The letter explains the benefit as follows: 

Taxpayer proposes to amend the Plan to offer a student loan benefit program under the Plan (the 
“program”), under which Taxpayer would make an employer nonelective contribution on behalf of an 
employee conditioned on that employee making student loan repayments (“SLR nonelective 
contribution”). The program is voluntary — an employee must elect to enroll, and once enrolled, may 
opt out of enrollment on a prospective basis. If an employee participates in the program, the employee 
would still be eligible to make elective contributions to the plan but would not be eligible to receive 
regular matching contributions with respect to those elective contributions while the employee participates 
in the program. Such an employee would be eligible to receive SLR nonelective contributions and true-up 
matching contributions, as appropriate, described below. All employees eligible to participate in the Plan 
will be eligible to participate in the program. If an employee initially enrolls in the program but later 
opts out of enrollment, then the employee will resume eligibility for regular matching contributions. 

Under the program, if an employee makes a student loan repayment during a pay period equal to at 
least 2% of the employee's eligible compensation for the pay period, then Taxpayer will make an SLR 
nonelective contribution as soon as practicable after the end of the year equal to 5% of the employee's 
eligible compensation for that pay period. The SLR nonelective contribution is made without regard to 
whether the employee makes any elective contribution throughout the year. If the employee does not make 
a student loan repayment for a pay period equal to at least 2% of the employee's eligible compensation, 
but does make an elective contribution during that pay period equal to at least 2% of the employee's 
eligible compensation for that pay period, then Taxpayer will make a matching contribution as soon as 
practicable after the end of the plan year equal to 5% of the employee's eligible compensation for that 
pay period (“true-up matching contribution”). In order to receive either the SLR nonelective 
contribution or the true-up matching contribution, the employee would need to be employed with 
Taxpayer on the last day of the plan year (except in the case of termination of employment due to death 
or disability). Both SLR nonelective contributions and true-up matching contributions will be subject to 
the same vesting schedule as regular matching contributions. 

The letter also notes: 

Taxpayer represents that it has not extended and has no intention to extend any students loans to 
employees that will be eligible for the program. 

The key concern was whether adding such a benefit would run afoul of IRC §401(k)(4)(A) and 
Reg. §1.401(k)-1(e)(6). 

http://www.currentfederaltaxdevelopments.com/
http://www.irs.gov/pub/irs-wd/201833012.pdf


 September 4, 2018 7 

http://www.currentfederaltaxdevelopments.com  

IRC §401(k)(4)(A) reads: 

(A) Benefits (other than matching contributions) must not be contingent on election to defer 

A cash or deferred arrangement of any employer shall not be treated as a qualified cash or deferred 
arrangement if any other benefit is conditioned (directly or indirectly) on the employee electing to have the 
employer make or not make contributions under the arrangement in lieu of receiving cash. The preceding 
sentence shall not apply to any matching contribution (as defined in section 401(m)) made by reason of 
such an election. 

Reg. §1.401(k)-1(e)(6) begins: 

(6) Other benefits not contingent upon elective contributions - 

(i) General rule. A cash or deferred arrangement satisfies this paragraph (e) only if no other 
benefit is conditioned (directly or indirectly) upon the employee's electing to make or not to 
make elective contributions under the arrangement. The preceding sentence does not apply to - 

(A) Any matching contribution (as defined in § 1.401(m)-1(a)(2)) made by 
reason of such an election;… 

The IRS determined that, under this program, there was not an impermissible benefit 
conditioned on whether an employee makes an elective contribution to the plan.  The letter 
explains: 

In the present case, SLR nonelective contributions under the program are conditioned on whether an 
employee makes a student loan repayment during a pay period and are not conditioned (directly or 
indirectly) on the employee making elective contributions under a cash or deferred arrangement. 
Furthermore, because an employee who makes student loan repayments and thereby receives SLR 
nonelective contributions is still permitted to make elective contributions, the SLR nonelective 
contribution is not conditioned (directly or indirectly) on the employee electing to have the employer make 
or not make contributions under the arrangement in lieu of receiving cash. 

Therefore, with respect to your ruling request, we conclude that your proposal to amend the Plan to 
provide SLR nonelective contributions under the program will not violate the “contingent benefit” 
prohibition of section 401(k)(4)(A) and section 1.401(k)-1(e)(6). 

However, the IRS cautioned that the ruling is conditioned on the employer not making any 
student loans to employees eligible for the program. 

Section: 408 
Late Rollover Allowed For Taxpayer Who Had Previously Relied on 
Spouse for Financial and Tax Matters 

Citation: PLR 201835017, 8/31/18 

In PLR 201835017 the IRS granted a taxpayer a waiver of the 60-day deadline to roll over a 
distribution she received from a qualified retirement plan.  She received this relief because she 
claimed she had previously relied on her spouse to handle all tax and financial matters, but the 
couple had separated during the 60-day period. 

http://www.currentfederaltaxdevelopments.com/
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The facts are described in the private letter ruling as follows: 

Taxpayer A participated in Plan B, a qualified plan maintained by her employer. In (Year), 
Taxpayer A retired from service with her employer. On Date 1, Taxpayer A withdrew Amount 1 
from Plan B. On Date 2, a date within the 60-day rollover period, Taxpayer A deposited Amount 1, 
less amounts withheld for federal and state income taxes, into Account C. Account C is a non-IRA 
savings account maintained by Financial Institution D on behalf of Taxpayer A. 

The taxpayer’s reason for asking for relief is described as follows: 

Previously, Taxpayer A relied on her spouse to handle all financial and tax matters. However, on 
Date 3, Taxpayer A separated from her spouse. Thus, Taxpayer A missed the deadline for completing 
a timely rollover of Amount 2, a portion of total distribution Amount 1. Taxpayer A represents that 
Amount 2 has not been used for any other purpose. 

In this case the IRS found that her reliance on her (apparently soon to be ex) spouse and his 
lack of availability after having separated was sufficient reason to allow the late rollover. 
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